


OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

January 17, 1997

ACQUISITION AND
TECHNOLOGY

DP (DAR)

In reply refer to
DFARS Cases: 96-D328/96-D329

D. L. 97-0p8

MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES

DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT,
ASN (RD&A) /ABM |

DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING), SAF/AQC

DIRECTOR, PROCUREMENT POLICY, ASA(RD&A)/SARD-PP

DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS

AGENCY

SUBJECT: Restriction on MILCON Overseas Architect-Engineer (A-E)
Contracts and Preference for U.S. Firms on MILCON Overseas

Construction

We have amended the Defense Federal Acguisition Regulation
Supplement (DFARS) to implement Sections 111 and 112 of the Fiscal
Year 1997 Military Construction Appropriations Act (Public Law 104-
19¢6) . Section 111 restricts award of A-E contracts estimated to
exceed $500,000, for projects to be accomplished in Japan, in any

- NATO member country, or 1n countries bordering the Arabian Gulf, to
J.S. firms or U.S. firms in joint venture with host nation firms.
Section 112 provides a 20 percent preference for U.S. firms on all
contracts estimated to exceed $1,000,000 for military construction
projects in the U.S. territories and possessions 1in the Pacifilc and
on Kwajalein Atoll, or in countries bordering the Arabian Gulf.

The attached interim DFARS rule 1s effective l1mmediately and
will be i1ncluded 1n a future Defense Acquilisition Circular.

W
"](f nor E gpector

Director, efense Procurement

Attachment

cc: DSMC, Ft. Belvoir
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DFARS Case 96-D328

Preference for U.S. Firms on MILCON Overseas Construction
Contracts

DFARS Case 96-D329
Restriction on MILCON Overseas A~E Contracts

Interim Rule

PART 225—FOREIGN ACQUISITION

* * % % %

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION]

225.7000 Scope of subpart.

(a) This subpart contalns restrictions on the acquisition of
foreign products [and services], imposed by beB[Defense]
A[a]lppropriations and A[a]Juthorization A[alcts and other
statutes. Refer to the A[a]cts to verify current applicability

S—

of the restrictions.

* kK Kk Kk K

225.7003 Reserved[Restriction on overseas military
construction].

For restriction on award of military construction contracts to
be performed in the United States territories and possessions in

the Pacific and on Kwajalein Atoll, or in countries bordering the
Arabian Gulf, see 236.274(a) .]

225.7004 Reserved|[Restriction on overseas architect-engineer
services].

For restriction on award of architect-engineer contracts to be
performed in Japan, any North Atlantic Treaty Organization member

country, or in countries bordering the Arabian Gulf, see 236.602-
70.]

* * % % %
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PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS

SUBPART 236.1—GENERAL

236.102 Definitions.

* % % % %

[ (4) "“United States firm,” 1s defined in the provisions at
252 .236-7010, Overseas Military Construction—Preference for
United States Firms, and 252.236-7011, Overseas Architect-

Engineer Services—Restriction to United States Firms.

* % % % %

SUBPART 236.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

* * * k)

236.274 Construction in foreign countries.

[ (a) In accordance with Section 112 of Public Law 104-32 and
similar sections 1in subsequent military construction appropriations
acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories
and possessions in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf, shall be awarded only to
United States firms, unless the lowest responsive and responsible
offer of a United States firm exceeds the lowest responsive and
responsible offer of a foreign firm by more than 20 percent.

[(b)] When a technical working agreement with a foreign government
1s required for a construction contract-—

(a[l]) Consider inviting the Army Office of the Chief of
Engineers, or the Naval Facilities Engineering Command to
participate in the negotiations.

(b[2]) The agreement should, as feasible and where not
otherwise provided for in other agreements, cover all
elements necessary for the construction that are required by
laws, regulations, and customs of the Unilited States and the
foreign government, including—

(F+[1]) Acquisition of all necessary rights;

(2[11i]) Expeditious, duty-free importation of labor,
material, and equipment;

(3[1ii]) Payment of taxes applicable to contractors,
personnel, materials, and egquipment;
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(4[1iv]) Applicability of workers' compensation and other
labor laws to citizens of the United States, the host
country, and other countries;

(5[v]) Provision of utility services;

iy

(&6[vi]) Disposition o:

surplus materials and equipment;

(#[vii]) Handling of claims and litigation; and

(&#[viii]) Resolution of any other foreseeable problems
which can appropriately be included in the agreement.

* % % % %

SUBPART 236.5—CONTRACT CLAUSES

236.570 Additional provisions and clauses.

X %k % % %

[ (c) Use the provision at 252.236-7010, Overseas Military
Construction—Preference for United States Firms, in solicitations
for military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories

and possessions in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf.]

x %k * X %
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SUBPART 236.6—ARCHITECT-ENGINEER SERVICES

* kA Kk %

236.602 Selection of firms for architect-engineer contracts.

* Kk kK Kk

[236.602-70 Restriction on award of overseas architect-engineer
contracts to foreign firms.

In accordance with Section 111 of Public Law 104-32 and similar
sections in subsequent military construction appropriations acts,
A-E contracts funded by military construction appropriations that
are estimated to exceed $500,000 and are to be performed in Japan,
any North Atlantic Treaty Organization member country, or in
countries bordering the Arabian Gulf, shall be awarded only to

United States firms or to joint ventures of United States and host
nation firms.]

* * % * *

236.609-70 Optieon fer surervision—and inspection services
[Additional provision and clause].

(a) [(1)] Use the clause at 252.236-7008, Option for

Supervision and Inspection Services, 1n sollicitations and
contracts for A-E services when—

(£[1]) The contract will be fixed price; and

Lt]

(Zf11i]) Supervision and inspection services by the A-
may be required during construction.

([2]) Include the scope of such services in Appendix A of the
contract.

[ (b) Use the provision at 252.236-7011, Overseas Architect-
Engineer Services—Restriction to United States Firms, in
solictations for A-E contracts that are estimated to exceed
$500,000 and are to be performed in Japan, any North Atlantic

Treaty Organization member country, or in countries bordering the
Arabian Gulf.]

* * % Kk *k
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PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * X X *x

[252.236-7010 Overseas Military Construction—Preference for United

States Firms.
As prescribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION—-PREFERENCE FOR
UNITED STATES FIRMS (JAN 1997)

(a) Definition.
“United States firm,” as used in this provision, means a

firm i1ncorporated in the United States that complies with the

following:
(1) The corporate headquarters are in the United States;

(2) The firm has filed corporate and employment tax returns in
the United States for a minimum of 2 vears (if required), has

filed State and Federal income tax returns (1f required) for 2
and has paid any taxes due as a result of these filings;

vears,
and

(3) The firm employs United States citizens in key management
positions.

(b) Evaluation. Offers from firms that do not qualify as United
States firms will be evaluated by adding 20 percent to the offer.

1s, 1s not a United States

(c) Status. The offeror
firm.

(End of prowvision)]

[252.236-7011 Overseas Architect-Engineer Services—Restriction to

United States Firms.
As prescribed in 236.609-70(b), use the following provision:

OVERSEAS ARCHITECT-ENGINEER SERVICES—RESTRICTION TO
UNITED STATES FIRMS (JAN 1997)

(a) Definition.
“United States firm,” as used in this provision, means a

firm incorporated in the United States that complies with the

following:
(1) The corporate headquarters are in the United States;

(2) The firm has filed corporate and employment tax returns in
the United States for a minimum of 2 years (if required), has

filed State and Federal income tax returns (if required) for 2

vears, and has paid any taxes due as a result of these filings;

and



(3) The firm employs United States citizens in key management
positions.

(b) Restriction. Military construction appropriations acts
restrict award of a contract, resulting from this solicitation,
to a United States firm or a joint venture of United States and
host nation firms.

(c) Status. The offeror confirms, by submission of its offer,
that it i1is a United States firm or a joint venture of United States
and host nation firms.

(End of provision)]
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

Januvary 17, 1997

ACQUISITION AND
TECHNOLOGY

DP (DAR)

In reply refer to
DFARS Case: 96-D328/96-D329

FENSE ACQUISITION REGULATIONS COUNCIL

L=

MEMORANDUM FOR DIRECTOR, D

SUBJECT: Restriction on MILCON Overseas Architect-Engineer (A-E)
Contracts and Preference for U.S. Firms on MILCON Overseas

Construction

Pursuant to 41 U.S.C. 418b, I have determined that urgent and
compelling reasons exist to publish an interim rule prior to
affording the public an opportunity to comment.

The interim rule implements Sections 111 and 112 of the Fisca.
Year 1997 Military Construction Appropriations Act (Public Law 104-
196) . Section 111 restricts award of A-E contracts estimated to
exceed $500,000, for projects to be accomplished in Japan, 1n any
NATO member country, or 1n countries bordering the Arabian Gulf, to
U.S. firms or U.S. firms 1n jJoilnt venture with host nation firms.
Section 112 provides a 20 percent preference for U.S. firms on all
contracts estimated to exceed $1,000,000 for military construction
projects 1n the United States territories and possessions 1n the
Pacific and on Kwajaleilin Atoll, or 1n countries bordering the

Arabian Gulf.

Immediate publication of an i1nterim rule 1s necessary to
promptly comply with Sections 111 and 112 of the Fiscal Year 1997

Military Construction Appropriations Act. I am, therefore,
authorizing issuance of an 1nterim rule on a priority basis for

immediate use.
f?é%ﬁgy
eanor R. Spector

Director, Defense Procurement
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Rules and Regulations

DEPARTMENT OF DEFENSE

48 CFR Parts 225, 236, and 252
[DFARS Case 96-D328]

Defense Federal Acquisition
Regulation Supplement; Preference for
U.S. Firms on MILCON Overseas

Construction

AGENCY: Department of Defense (DOD).

ACTION: Interim rule with request for
comments.

SUMMARY: The Director of Defense
Procurement has issued an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement Section 112 of
the Fiscal Year 1997 Military
Construction Appropriations Act
(Public Law 104-196). Section 112
provides a 20 percent preference for
United States firms on all contracts
estimated to exceed $1,000,000 for
military construction projects in the
United States territories and possessions
in the Pacific and on Kwajalein Atoll, or
in countries bordering the Arabian Gulf.

DATES: Effective date: January 17, 1997.

Comment Date: Comments on the
interirm rule should be submitted in
writing to the address shown below on
or before March 18, 1997, to be
considered 9n the formulation of the
final rule.

ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
Ms. Amy Williams, PDUSD (A&T) DP
(DAR), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telefax number (703) 602-0350. Please
cite DFARS Case 96-D328 in all
correspondence related to this issue.

FOR FURTHER INFORMATION CONTACT.
Ms. Amy Williams, (703) 602-0131.

SUPPLEMENTARY INFORMATION.

A. Background

This interim rule amends the DFARS
to implement Section 112 of the Fiscal
Year 1997 Military Construction
Appropriations Act (Public Law 104-
196). The rule contains, at 236.274(a),
the statutory restriction on award of
overseas military construction contracts,
and adds a solicitation provision at
252.236-7010, Overseas Military
Construction-Preference for United
States Firms.

B. Regulatory Flexibility Act

This interim rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,

because the rule only applies to
contracts estimated to exceed
$1,000,000 for military construction
projects in the United States territories
and possessions in the Pacific and on
Kwajalein Atoll, or in countries
bordering the Arabian Gulf. 1t is
estimated that only 12 such contracts
are awarded per year. An Initial
Regulatory Flexibility Analysis has,
therefore, not been performed.
Comments are invited from small
businesses and other interested parties.
Comments from small entities
concerning the affected DFARS subparts
also will be considered in accordance
with 5 U.S.C. 610. Such comments
should be submitted separately and
should cite DFARS Case 96-D328 in

correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act
applies. ]t is estimated that the new
provision at DFARS 252.236-7010 will
increase, by 5 hours, the annual
paperwork burden associated with
DFARS Part 236 and related provisions/
clauses. The Oflice of Management and
Budget (OMB) has approved this
increase under OMB Control Number
0704-0255.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
that urgent and compelling reasons exXist
to publish this interim rule prior to
affording the public an opportunity to
comment. This interim rule implements
Section 112 of the Fiscal Year 1997
Military Construction Appropriations
Act (Public Law 104-196). Section 112
provides a 20 percent preference for
United States firms on all contracts
estimated to exceed $1,000,000 for
military construction projects in the
United States territories and possessions
in the Pacific and on Kwajalein Atoll, or
in countries bordering the Arabian Gulf.
Immediate publication of an interim
rule is necessary to promptly comply
with Section 112. Comments received in
response to the publication of this
interim rule will be considered in
formulating the final rule.

List of Subjects in 48 CFR Parts 223,
236, and 252

Government procurement.
Michele P. Peterson,

Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 225, 236, and

252 are amended as follows:
1. The authority citation for 48 CFR

Parts 225, 236, and 252 continues to
read as follows:

Authority: 41 U.S.C. 42] and 4B CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

2. Section 225.7000 is amended by
revising paragraph (a) to read as follows:

225.7000 Scope of subpart.

(@) This subpart contains restrictions
on the acquisition of foreign products
and services, imposed by Defense
appropriations and authorijzation acts
and other statutes. Refer to the acts to
verify current applicability of the

restrictions.
*x % *x x x

3. Section 225.7003 is added to read
as follows:

225.7003 Restriction on overseas military
construction.

For restriction on award of military
construction contracts to be performed
in the United States territories and
possessions in the Pacific and on
Kwajalein Atoll, or in countries

bordering the Arabian Gulf, see
236.274(a).

PART 236—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

4. Section 236.274 is amended by
redesignating the introductory text as
paragraph (b); by redesignating
paragraphs (a) and (b) as paragraphs
(b)(1) and (b)(2), respectively; by
redesignating paragraphs (b)(1) through
(b)(8) as paragraphs (b)(2) (i) through
(b)(2)(viii); and by adding a new
paragraph (a) to read as follows:

236.274 Construction in foreign countries.

(a) In accordance with Section 112 of
Public Law 104-32 and similar sections
in subsequent military construction
appropriations acts, military
construction contracts that are estimated
to exceed $1,000,000 and are to be
performed in the United States
territories and possessions in the Pacific
and on Kwajalein Atoll, or in countries
bordering the Arabian Gulf, shall be
awarded only to United States firms,
unless the lowest responsive and
responsible offer of a United States firm
exceeds the lowest responsive and
responsible offer of a foreign firm by

more than 20 percent.
* ¥ * * *

5. Section 236.570 is amended by
adding paragraph (c) to read as follows:

236.570 Additional provisions and
clauses.
* : ¥ * ¥

(c) Use the provision at 252.236-7010,

Overseas Military Construction-
Preference for United States Firms, in

solicitations for military construction

L0 0 4057
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252.219-7004. The rule reflects changes
to the Test Program for Negotiation of
Comprehensive Small Business
Subcontracting Plans, as required by
Section 811 of the Nationa) Defense
Authorization Act for Fiscal Year 1996
(Public Law 104-106). The final rule
differs form the interim rule in that it
amends the clause at 252.219-7004 to
clarify instructions for contractor
submission of Standard Form 295,
Summary Subcontract Report.

Item X1]—Bond Waivers (DFARS Case
96-D019)

This final rule removes DFARS
219.808, 219.811, and 252.219-7007,
which pertained to waiver of Miller Act
requirements for performance and
payment bonds under 8(a} construction
contracts. The statutory authority for
waijver of these requirements (Section
813 of Public Law 102-190) applied
enly to contracts awarded during fiscal
years 1992 through 1994.

Item X1lI—Small Business
Competitiveness Demonstration

Program (DFARS Case 96-D025)

This final rule amends DFARS
219.1005 to remove dredging from the
list of designated industry groups under
the Small Business Competitiveness
Demonstration Program. Dredging had
been added to the list as part of a test
program established under Section 722
of the Smal] Businesss Credit and
Business Opportunity Enhancement Act
of 1992 (Public Law 102-366). The
statutory authority for the test program
expired on September 30, 1996.

Jtem XIV—Pilot Mentor-Protégé
Program (DFARS Case 96-D317)

This final rule was issued by
Departmental Letter 96-018, effective
October 18, 1996 (61 FR 54346, October
18, 1996). The rule amends DFARS
219.7104 and Appendix 1 to implement
Section 802 of the National Defense
Authorization Act for Fiscal Year 1997
(Public Law 104-201). Section 802: (1)
Extends to September 30, 1998, the date
by which an interested company must
apply for participation as a mentor firm
under the DoD Pilot Mentor-Protégeé
Program; and (2) extends to September
30, 1999, the date by which a mentor
firrn must incur costs in order to be
eligible for reimbursement under the

Program.
Item XV—Nondomestic Construction
Materials (DFARS Case 97-D009)

This final rule removes the clause at
DFARS 252.225-7004, Nondomestic
Construction Materials, and the

corresponding prescriptive language at
225.205. The DFARS clause has been

superseded by the clauses at FAR
52.225-5, Buy American Act—
Construction Materials, and 52.225-15,
Buy American Act—Construciton
Materials under Trade Agreements Act
and North American Free Trade
Agreement, as amended by Federal
Acquisition Circular 90-46.

Itern XVI—Petroleum Products from
Caribbean Basin Countries (DFARS Case
96-D312)

The interim rule published as Item X1
of DAC 91-11 is converted to a final
rule without change. The rule amended
DFARS 225.403 to fully implement
Section 8094 of the National Defense
Appropriations Act for Fiscal Year 1994
(Public Law 103-139). Section 8094
requires DoD to consider all qualified
bids from eligible countries under the
Caribbean Basin Economic Recovery Act
as if they were offers from designated
countries under the Trade Agreements
Act. The rule also amended DFARS
225.403-70 and 252.225-7007 to clarify
that the definition of Caribbean Basin
country end products includes
petroleum and any end product derived
from petroleum.

ltern XV1l—Metalworking Machinery—
Trade Agreements (DFARS Case 96~
D030}

This final rule was issued by
Departmental Letter 97—005, effective
January 17, 1997 (62 FR 2615, January
17, 1997). The rule amends DFARS
225.403-70 to remove the exception to
application of the trade agreements acts
for those machine tools for which
acquisition was previously, but is no
Jonger, restricted by 10 U.S.C. 2534. As
a result, al]l metal working machinery
products in Federal Supply Group 34
are subject to the trade agreements acts.

Itemn XVIII—Authority To Waive
Foreign Purchase Restrictions (DFARS
Case 96-D319) 0

This interim rule supersedes the
interim rule issued by Departmental
Letter 97-006 on January 17, 1997. The
rule amends DFARS 225.872, 225.70,
and clauses at 252.225-7016 and
252.225~7029 to implement the waijver
by the Under Secretary of Defense
(Acquisition and Technology) of the
foreign source restrictions of 10 U.S.C.
2534(a), for the acquisition of defense
items manufactured in a qualifying
county. This waiver is authorized by 10

U.S.C. 2534(d)(3). as amended by

section 810 (the McCain Amendment) of

the National Defense Authorization Act
for Fisca) Year 1997 (Public Law 104-

201).

Item XIX—Foreign Machine Tools and

Powered and Non-Powered Valves
(DFARS Case 96-D023)

This final rule was issued by
Departmental Letter 96-019, effective
November 15, 1996 (61 FR 58488,
November 15, 1996). The rule amends
DFARS Subpart 225.70, and removes
the clause and provision at 252.225~
7017 and 252.225-7040, to reflect the
expiration of the restriction on the
acquisition of machine tools and
powered and non-powered valves at 10
U.S.C. 2534. Related amendments are
made at 212.504(a) and 252.212-
7001(b).

Item XX—Preference for U.S. Firms on
MILCON Overseas Construction
(DFARS Case 96~-D328)

The interim rule issued by
Departmental Letter 97-008, on January
17, 1997, is converted to a final rule
without change. The rule amends
DFARS 225.7000, 225.7003, 236.274,
and 236.570, and adds a new provision
at 252.236-7010, to implement Section
112 of the Military Construction
Appropriations Act for Fiscal Year 1997
(Public Law 104-196). Section 112
provides a 20 percent evaluation
preference for U.S. firmms on contracts
estimated to exceed $1,000,000 for
military construction projects in the
U.S. territories and possessions in the
Pacific and on Kwajalein atol], or in
countries bordering the Arabjan Gulf.

Item XX]—Restriction on MILCON
Overseas Architect-Engineer Contracts
(DFARS Case 96-D329)

The interim rule issued by
Departmental Letter 97-008, on January
17, 1997, is converted to a final rule
without change. The rule adds new
sections at DFARS 225.7004 and
236.602-70, amends 236.102 and
236.609~-70, and adds a new provision
at 252.236-7011, to implement Section
111 of the Military Construction
Appropriations Act for Fiscal Year 1997
(Public Law 104-196). Section 111
restricts award of architect-engineer
contracts estimated to exceed $500,000
for projects to be accomplished in Japan,
in any North Atlantic Treaty
Organization member country, or in
countries bordering the Arabian Gulf, to
U.S. firms or U.S. firms in joint venture
with hose nation firms.

htem XXII—Application of Berry
Amendment (DFARS Case 96-D333)

This interim rule was issued by
departmental Letter 97-009, effective
February 7, 1997 {62 FR 5779, February
7, 1997). The rule amends DFARS
225.7002, 252.212-7001, 252.225-7012,
and 252.225-7014; adds a new section
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OFFICE uF THE UNDER SECRETARY G: DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

January 17, 1997

ACQUISITION AND
TECHNOLOGY
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DP (DAR)

In reply refer to
DFARS Cases: 96-D328/96~D329

D. L. g97-008

MEMORANDUM FOR DIRECTORS OF DEFENSE AGENCIES
DEPUTY FOR ACQUISITION AND BUSINESS MANAGEMENT,

ASN (RD&A) /ABM
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE

(CONTRACTING), SAF/AQC
DIRECTOR, PROCUREMENT POLICY, ASA(RD&A)/SARD-PP
DEPUTY DIRECTOR (ACQUISITION), DEFENSE LOGISTICS

AGENCY

SUBJECT: Restriction on MILCON Overseas Architect-Engineer (A-E)
Contracts and Preference for U.S. Firms on MILCON Overseas

Construction

We have amended the Defense Federal Acquisition Regulation
Supplement (DFARS) to implement Sections 111 and 112 of the Fiscal
Year 1997 Military Construction Appropriations Act (Public Law 104-
196). Section 111 restricts award of A-E contracts estimated to
exceed $500,000, for projects to be accomplished in Japan, in any
NATO member country, or in countries bordering the Arabian Gulf, to
U.S. firms or U.S. firms in joilnt venture with host nation firms.
Section 112 provides a 20 percent preference for U.S. firms on all
contracts estimated to exceed $1,000,000 for military construction
projects in the U.S. territories and possessions 1n the Pacific and
on Kwajalein Atoll, or in countries bordering the Arabian Gulf.

The attached interim DFARS rule is effective immediately and
will be included in a future Defense Acquisition Circular.

e Gl i

Director, Defense Procurement -

Attachment

cc: DSMC, Ft. Belvoir
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DFARS Case 96-D328
Preference for U.S. Firms on MILCON Overseas Construction
Contracts

DFARS Case 96-D329
Restriction on MILCON Overseas A-E Contracts

Interim Rule

PART 225—FOREIGN ACQUISITION

* % % % %

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTEHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION]

225.7000 Scope of subpart.

(a) This subpart contains restrictions on the acquisition of
foreign products [and services], imposed by Bbeb[Defense]
AZ[alppropriations and Afa]Juthorization &[alcts and other

statutes. Refer to the A[alcts to verify current applicability
of the restrictions.

* % * Hh %k

225.7003 Reserved[Restriction on overseas military
construction].

For restriction on award of military construction contracts to
" be performed in the United States territories and possessions in

the Pacific and on Kwajalein Atoll, or in countries bordering the
Arabian Gulf, see 236.274(a) .]

225.7004 Reserved[Restriction on overseas architect-engineer
services].

For restriction on award of architect-engineer contracts to be
performed in Japan, any North Atlantic Treaty Organization member
country, or in countries bordering the Arabian Gulf, see 236.602-

70.]

* % % % %
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PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS

SUBPART 236.1—GENERAL

236.102 Definitions.

* % % ¥ %

[(4) “United States firm,” is defined in the provisions at
252 .236-7010, Overseas Military Construction—Preference for
United States Firms, and 252.236~7011, Overseas Architect-~
Engineer Services—Restriction to United States Firms.

* ¥ ¥ * %

SUBPART 236.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

* * * * X

236.274 Construction in foreign countries.

[(a) In accordance with Section 112 of Public¢c Law 104-32 and
similar sections in subsequent military construction appropriations
acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories
and possessions in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf, shall be awarded only to
United States firms, unless the lowest responsive and responsible
cffer of a United States firm exceeds the lowest responsive and
responsible offer of a foreign firm by more than 20 percent.

[(b)] When a technical working agreement with a foreign government
is required for a construction contract-—

([1)]) Consider inviting the Army Office of the Chief of
Engineers, or the Naval Facilities Engineering Command to
participate in the negotlations.

(B[{2]) The agreement should, as feasible and where not
otherwise provided for in other agreements, cover all
elements necessary for the construction that are required by
laws, regulations, and customs of the United States and the

foreign government, including—
(+[1i] ) Acquisition of all necessary rights;

(2[41i]) Expeditious, duty-free importation of labor,
material, and equipment;

(2[1ii]) Payment of taxes applicable to contractors,
personnel, materials, and equipment;
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(4[iv] ) Applicability of workers' compensation and other
labor laws to citizens of the United States, the host
country, and other countries;

(5[v]) Provision of utility services;
(€[vi]) Disposition of surplus materials and egquipment;
(#[vii]) Handling of claims and litigation; and

(8[viii]) Resolution of any other foreseeable problems
which can appropriately be included in the agreement.

* % % % *

SUBPART 236 .5—CONTRACT CLAUSES

236.570 Additional provisions and clauses.

* * % % %

[ (c)

Construction—Preference for United States Firms,
for military construction contracts that are estimated to exceed

Use the provision at 252.236-7010, Overseas Military

in solicitations

$1,000,000 and are to be performed in the United States terrxitories
and possessions in the Pacific and on Kwajalein Atoll, or in
countries bordering the Arabian Gulf.]

* * * % %
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SUBPART 236.6—ARCHITECT-ENGINEER SERVICES

* * * Kk *

236.602 Selection of firms for architect-engineer contracts.

* % * * %

[236.602~-70 Restriction on award of overseas architect-engineer
contracts to foreign firms.

In accordance with Section 111 of Public Law 104-32 and similar
sections in subsequent military construction appropriations acts,
A-E contracts funded by military construction appropriations that
are estimated to exceed $500,000 and are to be performed in Japan,
any North Atlantic Treaty Organization member country, or in
countries bordering the Arabian Gulf, shall be awarded only to

United States firms or to joint ventures of United States and host
nation firms.]

* % % % *%

236-609_70 = -T-‘ P — gy, ':-* pal— R '*::.- :;.- *-‘-*:.“
[Additional provision and clause].

(a)[(1)] Use the clause at 252.236-7009, Option for

Supervision and Inspection Services, in solicitations and
contracts for A-E services when-—

(+[1]) The contract will be fixed price; and

(2[1i1]) Supervision and inspection services by the A-E
may be required during construction.

(B[2]) Include the scope of such services in Appendix A of the
contract.

[(b) Use the provision at 252.236-7011, Overseas Architect-
Engineer Services—Restriction to United States Firms, in
solictations for A-E contracts that are estimated to exceed
$500,000 and are to be performed in Japan, any North Atlantic

Treaty Organization member country, or in countries bordering the
Arabian Gulf.]

* ¥ ¥ % *
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PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* % % % &

[252.236-7010 Overseas Military Construction—Preference for United

States Firms.
As prescribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION—-PREFERENCE FOR
UNITED STATES FIRMS (JAN 1997)

(a) Definition.
“United States firm,” as used in this provision, means a

flrm.lncorporated in the United States that complies with the

following:
(1) The corporate headquarters are in the United States;

(2) The firm has filed corporate and employment tax returns in
the United States for a minimum of 2 years (if required), has
filed State and Federal income tax returns (if required) for 2
years, and has paid any taxes due as a result of these filings;

and
(3) The firm employs United States citizens in key management

positions.

(b) Evaluation. Offers from firms that do not qualify as United
States firms will be evaluated by adding 20 percent to the offer.

(c) Status. The offerorxr is, is not a United States
firm.

(End of provision)]

[252.236-7011 Overseas Architect-Engineer Services—Restriction to

United States Firms.
As prescribed in 236.609-70(b), use the following provision:

OVERSEAS ARCHITECT-ENGINEER SERVICES—RESTRICTION TO
UNITED STATES FIRMS (JAN 1997)

(a) Definition.
“United States firm,” as used in this provision, means a

firm incorporated in the United States that complies with the
following:

(1) The corporate headquarters are in the United States;

(2) The firm has filed corporate and employment tax returns in
the United States for a minimum of 2 years (if required), has

filed State and Federal income tax returns (i1f required) for 2

years, and has paid any taxes due as a result of these filings;

and
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(3) The firm employs United States citizens in key management
positions.

(b) Restriction. Military construction appropriations acts
restrict award of a contract, resulting from this solicitation,
to a United States firm or a joint venture of United States and
host nation firms.

(c) Status. The offeror confirms, by submission of its offer,
that it is a United States firm or a joint venture of United States
and host nation firms.

(End of provision)]
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Comptroller General

of the United States

Washington, D.C. 20048

Decision VAT
S

Matter of: Black Construction Corporation

File: B-250647; B-250647.2

Date: - February 8, 1993

Richard F. Smith, Esg., John S. Pachter, Esg., and

Jonathan D. Shaffer, Esqg., Smith, Pachter, McWhorter &

D’/ Ambrosio, for the protester.

James A. Sparks, Esqg., and Paul F. Fisher, Esg., Department
of the Navy, for the agency.

Barbara C. Ccles, Esg., and Christine S. Melody, Esqg.,
Office of the General Counsel, GAQO, participated in the
preparation of the decision.

DIGEST

Protest that awardee 1s a forelgn corporation and ineligible
LO recelve construction contract under the American
Preference Policy 1s denied where record establicshes that
corporation qualifies as a United States contractor.

DECISION

Black Construction Corporation protests the award of a
contract to Hanil Resorts (Joint Venture) Corporation under
invitation for bids (IFB) No. N62766-88-B-0206, issued by
the Department of the Navy for the alteration of enlisted
personnel housing at Andersen Air Force Base, Guam.

We deny the protests.

The IFB was issued on July 27, 1992, and was amended twice
prior to bid opening. One amendment incorporated the
American Preference Policy, which precludes the award of a
construction contract, estimated by the government to exceed
$1 million, to a foreign contractor, unless the lowest
responsive bid of a United States contractor exceeds the
lowest responsive bid of a foreign contractor by more than
20 percent. To qualify as a United States contractor, the
firm (or if a joint venture, all members of the joint
venture) must be incorporated 1n the United States and.
comply with the following: (1) the corporate headquarters
must be in the United States; (2) the firm must have fuled
corporate and employment tax returns 1n the United States
for a minimum of 2 yvears (if required), must have filed
state and federal income tax returns (1f required) for

2 years, and must have paid any taxes due as a result of
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these filings; and (3) the firm must employ United States
citizens in key management positions.

The Navy received four bids by the September 3 bid opening
date; Hanil was the apparent low bidder with a bid of
$5,665,000, and Black was the second low bidder with a bid
of $6,064,000. The IFB 1ncluded the provision at Federal
Acquilsition Regulation (FAR) § 52.214-2, entitled "Type of
Business Organization-Sealed Bidding"; 1n response to this
provision, Hanil certified that 1t operates as a corporation
incorporated under the laws of Guam. After reviewing
information pertaining to Hanil’s corporate status, the
contracting officer concluded that Hanil qualified as a
United States contractor under the terms of the American
Preference Policy clause. By letter dated September 25,

Black filed an agency-level protest challenging the proposed
award to Hanil on the basis that Hanil is a foreign
contractor.

The contracting officer advised Black that he reached his
determination that Hanil was eligible for award as a United
States contractor after obtaining Hanil’s articles of
incorporation and communicating with Guam’s Department of
Revenue and Taxation. The contracting officer explained
that Hanil is a single corporation rather than a joint
venture, as its name implies, and that it was incorporated
on September 13, 1989, under the laws of Guam. The
contracting officer also explained that Hanil has filed tax
returns i1in the territory of Guam for more than 2 years and
its corporate headquarters has been in Guam since the
corporation’s inception. The contracting officer advised
Black that Hanil has four key management positions; two
positions (president and general manager/marketing director)
are filled by Korean citlizens and the other two positions
(secretary and contract administrator) are filled by United
States citizens. After receiving this letter, Black filed a
protest with our Office challenging the contracting
officer’s determination and the resulting award to Hanil.
The agency has suspended performance under the contract
pending our resolution of the protest.

Black’s protest to our Office 1s essentially a reiteration
of the allegation that it raised 1in 1ts agency-level
protest, namely, that the contracting agency’s "objective
determination that Hanil i1s a United States contractor under
the American Preference Policy clause" was 1mproper. TO
support its allegation, Black asserts that 1f the agency had
conducted a thorough investigation to determine whether or
not Hanil is a United States contractor, 1t would have
concluded that Hanil does not employ United States citizens
in key management positions but rather is owned, managed,
and controlled by Korean citizens. As a result, the
protester requests that we recommend that the agency

2 B-250647; B-250647.2
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terminate its contract with Hanil and make award to the
protester.

The American Preference Policy, as set forth in the Military
Construction Appropriations Act of 1992,- Pub. L.

No. 102-136, 105 Stat. 637 (1991), states in pertinent part
that:

"None of the funds appropriated 1n this Act for
military construction in the United States terri-
tories and possessions 1in the Pacific and on
Kwajalein Island may be used to award any contract
estimated by the [g]overnment to exceed $1,000,000
to a foreign contractor: Provided, that this
section shall not be applicable to contract awards
for which the lowest responsive and responsible
bi1d of a United States contractor exceeds the

lowest responsive and responsible bid of a foreign
contractor Dy greater than 20 per centum."

As defined in the IFB, a United States contractor for the
purposes of the American Preference Policy is a firm that
has corporate headquarters 1n the United States; has filed
corporate and employment tax returns 1n the United States
for a minimum of 2 years (if required), has filed state and
federal 1ncome tax returns (1f required) for 2 years, and
has paid any taxes due as a result of thesz filings; and
employs United States citlzens 1ln key management positions.
As stated above, Hanil certified 1n 1ts bid that 1t 1s not a

"Initially, Congress directed the Department of Defense to
develop a preference plan for United States contractors 1in
the award of construction contracts in the Persian Gulf/
Indian Ocean area 1n order to stimulate the use of United
States firms in the area and to assure the regional
availability of companles that were responsive to United
States interests and requirements. H.R. Conf. Rep.

No. 1433, 96th Cong., 2d Sess. 4 (1980). In 1983, the House
Appropriations Committee received testimony that the
presence of American contractors in the Pacific was
decreasing despite the fact that the military construction
program in the area was increasing dramatically. Similar to
the earlier concerns about the Persian Gulf area, 1t
appeared that without some type of American preference
program, the majority of United States funded projects 1in
the Pacific would be awarded to foreign firms. To 1ncrease
the opportunities for American construction firms 1n the
Pacific area, Congress 1n the Second Supplemental
Appropriations Act of 1984, Pub. L. No. 98-396, 98 Stat.
1398 (1984), first instituted an aAmerican Preference Policy
in the American territories of the Pacific and on Kwajaleln
Island.

3 B-250647; B-250647.2



foreign contractor, and thus, by implication, that it is a
United States contractor.

The protester contends that the award to Hanil 1s improper
because the awardee does not employ United States citizens
in key management positions. According to the protester,
the agency’s determination that the awardee employs United
States citlzens 1n key management posSitlons was lmproper
because two of the three corporate officers, including th
ranking corporate cofficer, are Korean citizens, and because
two 0of the three corporate directors are Korean citizens.

The protester’s reliance on the number of corporate officers
or directors, as well as the type of offices held in the
corporation by United States citizens, as the determinative
factor for qualification under the American Preference
Policy 1s misplaced. The American Preference Policy neither
requires that a specific number of officers or directors be
United States citizens, nor mandates that an employee hold a
corporate office 1n order to be considered a key management
employee. In this regard, there 1s no indication that
Congress 1ntended the policy to be applied as narrowly as
the protester suggests; rather, the legislative history
indicates simply that 1n order to qualify as a United States
contractor, a construction firm should, 1n addition to other
requirements, employ United States personnel 1n key
management and sugervislry positicns. See, &.3., H.R. Rep.
No. 238, 98th Cong., 1lst Sess. 14 (1983).

In support of 1its position, the protester cites Samwhan Am.
et al. v. Captain G.B. Estes, No. 86-0033 (D. Guam July 16,
1986). In Samwhan, the court merely made a finding of fact
that the plaintiff qualified as a United States ¢ontractor
because the firm employed United States citizens 1n key
management positions, namely, as president and vice
president. Contrary to the protester’s suggestion, the
court did not find that key employees must be corporate
cfficers. '

The protester also contends that the awardee cannot qualify
as a United States contractor because the majority of 1ts
corporate officers are not United States citlzens, citing
MWK Int’l Ltd. et al., v. United States, 2 Cl. Ct. 206
(1983) . The solicitation at issue 1n MWK restricted the
competition to United States contractors and specifically
stated that to qualify as a United States contractor, the
bidder must have, in addition to other factors, a majority
of corporate officers who are United States citizens. 1In
contrast, the solicitation here does not require that the
contractor employ a majority of United States citizens as
corporate officers. Accordingly, unlike in MWK, the fact
that the majority of the awardee’s corporate officers are

4 B-2350647; B-230047.



not United States citlzens 1S not dispositive of 1%s
eligibility under the American Preference Policy.

With regard to the contracting officer’s conclusion that the
awardee employs two United States citizens 1n key management
positions--corporate secretary and contract administrator--
the protester contends that a thorough review by the con-
tracting agency would have revealed that neither the
corporation’s secretary nor 1ts contract administrator
performs key management duties. The protester claims that
the secretary’s dutlies are limited to those of outside legal
counsel; therefore, the secretary cannot be considered to
hold a key management position within the firm. The pro-
tester also claims that the secretary holds the same posi-
tion with other Guam corporatilons. As for the contract
administrator, the protester alleges that he was recently
elevated to this position and tnat he previocusly lacked any
supervisory dutles. According to the protester, the agency
should have analyzed the following factors in determining
whether these employees provide Key management duties:

(1) time devoted by the 1ndividual to the entity’s business;
(2) primary physical location of the individual; (3) written
responsibilities of the i1ndividual; (4) ability of the
individual to legally bind the corporation; and (5) whether
the individual performs a sufficient management function to
be exempt from overtime.

While the protester suggests that the secretary, who 1s an
attorney, plays only a limited role in the corporation’s
activities, the secretary’s description of his level of
involvement reasonably supports the contracting officer’s
determination that the secretary 1s part of the
corporation’s key management. In describing his duties, the
secretary states that he 1s consulted "on a weekly or
monthly basis concerning projects that the corporation 1s
working on, property holdings, submittals of documents to
the government . . . and . . . hiring and firing of
employees," and has "much more to do with the day to day
operation of the corporation" than does the General Manager,
who 1is a Korean citizen. The secretary also confirms that
the second key management employee l1dentified by Hanil, the
contract administrator, has been given the necessary
authority to handle "all aspects of the management of this
contract on behalf of [the] corporation.”" The secretary,
whose interest in the ccrporation 1s also that of a minority
shareholder, concludes by stating that he and the contract
administrator together "would handle all of the key
decisions of the corporation and . . . provide "one hundred
percent (100%) of the management for the company.”

We see no basis to conclude that the contracting officer was

required to do a more in-depth investigation into the nature
of the two individuals’ dutilies. The protester does not

3 B-250647, B-250¢€47.2



allege and the record does not suggest that the contracting
officer should have suspected that the information he
received concerning the corporation’s key employees was
inaccurate. While the protester states that it bases its
suspicions on 1ts dealing with the awardee, there is no
evidence 1n the record that even remotely suggests that the
contracting officer had or should have had any knowledge
about the corporation or 1ts employees that should have
caused him to question Hanil’s eligibility under the
American Preference Policy. Absent, for example, documented
complailints or susplclions prior to his award decision that
the awardee 1s actually foreign-owned and operated within
the meaning of the American Preference Policy, an exhaustive
investigation 1nto the factors suggested by the protester
was not required.

The record does not support the protester’s argument that
the award was 1mproper because, according to the protester,
the major shareholder 1in the corporation is a Korean
citizen. The solicitation provision containing the American
Preference Policy did not include a stock requirement;
therefore, 1t would have been i1mproper for the contracting
agency to have 1mposed such a reqQuirement after receipt of
bids.

The protester alsco contends that the award to Hanil is
improper because Hanilil has not met the American Preference

Policy’s tax requlrements. In essence, the protester claims
that the agency failed to 1nvestigate whether Hanil has paid
taxes due. In 1nvestigating Hanil’s compliance with the tax

filing and payment requirements, the contracting officer
contacted Guam’s Department of Revenue and Taxation and was
informed that Hanil had filed tax returns 1in Guam for more
than 2 years. The contract administrator’s staff verified
this information and learned that Hanil did not owe any
territorial taxes as a result of these filings.°®

’A declaration filed by the contract administrator des-
cribing her inquiry intc Hanil’s compliance with the tax
requirements refers to the firm as "Hanil Resorts, JV,
Corporation Services, Inc." The agency has 1indicated that
the reference was simply a typographical error and that the
tax information it received did in fact pertain to the
protester, Hanil Resorts (Joint Venture) Corporation.

6 B-250647; B-250647.Z2



Consequently, the record establishes that Hanil met the tax
requirements under the American Preference Policy.

The protests are denied.
/7 James F. Hinchman

General Counsel

7 B-250647; B-250647.2
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OFFICE OF° < UNDER SECRETARYOFD :NSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

December 30, 1996

ACQUISITION AND
TECHNOLOGY

DP (DAR)

In reply refer to
DFARS Cases: 96-D328/96-D329

Mr. Bruce McConnell |
Chief, Information Policy and Technology Branch

Office of Information and Regulatory Affairs
Room 3235 NEOBR
Washington, DC 20503

Dear Mr. McConnell:

We are preparing to publish an interim rule to amend language
in the Defense Federal Acquisition Regqulation Supplement (DFARS) to
implement Sections 111 and 112 of the Fiscal Year 1997 Military
Construction Appropriations Act (Public Law 104-196). Section 111
restricts award of architect and engineer contracts estimated to
exceed $500,000, for projects to be accomplished in Japan, 1in any
NATO member country, or in countries bordering the Arabian Gulf, to
U.S. firms or U.S. firms in joint venture with host nation firms.
Section 112 provides a 20 percent preference for U.S. firms on all
contracts estimated to exceed $1,000,000 for military construction
projects in the United States territories and possessions in the
Pacific and on Kwajalein Atoll, or in countries bordering the

Arabian Gulf.

We are enclosing a courtesy copy of the DFARS language and
would appreciate your clearance to proceed with publication.

Sincerely,

Mhﬁék« C &—) WJ&W
74 *'D. 8. Parry
Captain, SC, USN
Director, Defense Acquisition
Regulations Council

Enclosure
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON DC 20301-3000

ACQUISITION AND
TECHNOLOGY

MEMORANDUM FOR DIRECTOR DEFENSE ACQUISITION REGULATIONS COUNCIL

SUBJECT: FAR Case 96-325 and DFARS Cases 96-D320/D328/D329

Thank you for the opportunity to review the subject cases. This office is unable to

concur in the cases as they are currently drafted. To the extent that these comments are late,

and the cases have already been released for publication as proposed or interim rules, please

consider our comments as part of the public comment process. QOur specific concems are

addressed beiow.

/ -&*UA
FAR Case 96-325, Compensation of Certain Contractor Personnel. This case N &

purports to implement section 809 of the FY 97 Defense Authorization Act.

Procedurally, we do not understand why the Team did not take a clean sheet approach
to implementing this significantly changed provision and it does not appear that the public
played any role at framing this implementation. We therefore believe that this should be
published as a proposed rule. We can internally direct that work on developing annual
overhead rates will continue but that no overhead rates will be approved before the rule
becomes final.

Substantively, the statutory language leaves great discretion to the Department in
determining how we define two critical terms, Senior Executive Officer and “individuals in
senior management positions.” It is unclear from the team’s report why they have chosen to
define both of these terms in a restrictive manner. | understand that establishing a fixed
number of Senior Executive Officers and “individuals in senior management positions” is easier
to administer for the Department, but it does not appear that in all circumstances it will be the
correct solution both for the government and industry, nor does it appear to address Congress’
underlying concern vis a vis those individuals whose salaries should be capped. We prefer a
definition of these terms which compels a company by company review of senior management
and a determination on a case by case basis, first by the company and then reviewed by the
contracting officer, on who should be a Senior Executive Officer or an “individual in senior
management”. This review can be accomplished in the same process that overhead rates are
established and approved. This will actually give both government and industry more
discretion in determining who should properly be identified as subject to the cap and more
accurately implement Congress’ intent. A fixed number without justification is arbitrary, and in

the absence of a sound justification, capricious.

DFARS Case 96-D320, Notice of Termination. This case purports to implement S A
section 824 of the FY 97 Defense Authorization Act. It implements the provisions in a clause ~— "“}"’L
with no reference or definition in the substantive provisions of the DFARS itself. We
recommend that the team include language in DFARS 249 that addresses the requirement as

well.
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DFARS Cases 86-D328 and D329, Preference for US Firms on MILCON Overseas
Construction Contracts and Restriction on MILCON Overseas Architect-Engineer (A-E)
Contracts. These cases purport to implement sections 11 and 112 of the FY96-97 Military
Construction Appropriations Act. The team has not explained its rationale for including a
requirement that the firms, to fit within the preference, must hire US citizens in key
management positions. The statute does not require a limitation on employment of key
management positions to US citizens. Why did the team feel this was necessary and what
impact will have this have on effecting Congress' intent and our ability to implement? What
happens if individuals in *key management positions” turn over in the process or the company
reorganizes? The team also did not include a definition of key management. Query, should
the definitions in this case be the same as the definitions in FAR Case 96-3257 Absent a
compelling reason to the contrary, we think so. We think the team needs to rework this case in
light of our comments.

David A. Drabkin

Acting Deputy Under Secretary of Defense
(Acquisition Reform)
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Defense Acquisition Regulations Directorate
Memo

: OCT 25 1936

To: Mr. Pete Bryan (FC)
Mr. David Drabkin (AR)

Subject: Preference of U.S. Firms on MILCON Overseas Construction Contracts
(DFARS Case 96-D328) and Restriction on MILCON Overseas Architect-
Engineer (A-E) Contracts (DFARS Case 96-D329)

The attached draft interim rules (Atch 1) implement restrictions on award of
overseas military construction and A-E contracts to foreign firms, as required by
Sections 111 and 112 of the Fiscal Years 1996 and 1997 Military Construction

Appropriations Acts (Atch 2).

These rules add cross references in 225.70; add a definition for “United States
firm” at 236.106, applicable to both military construction and A-E contracts; and add
solicitation provisions to notify the offeror of the restrictions and confirm the status of
the offeror.

The DAR Council plans to discuss these cases on October 30, 1996. We invite
any comments you may have. Our case manager is °® (b))

-,
D. S. Parry
Captain, SC g
Director, Defepse Acquisition
Regulations Council

Attachments
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DFARS Case 96-D328

Preference for U.S. Firms on MILCON Overseas Construction Contracts
PART 225—-FOREIGN ACQUISITION

* ¥ % % %

SUBPART 225.70—-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES[ACQUISITION]

225.7000 Scope of Subpart.

(a) This subpart contains restriction on the acquisition of foreign

products [and services], 1mposed by Beb[Defense] Appropriations and
Authorization Acts and other statutes. Refer to the &A[a]Jcts to
verify current applicability of the restrictions.

* * * * X

225.7003 Reserved-[Restriction on overseas military construction.
For restriction on award to foreign firms of military construction
contracts to be performed in the United States territories and

possessions in the Pacific and on RKwajalein Atoll or in countries
bordering the Arabian Gulf, see 236.274(b) .]

* * % * *

PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS

SUBPART 236 .1-—-GENERAL

236.102 Definitions.

* % % % %

[(4) “United States firm,” as used in this part, means a firm
incorporated in the United States that complies with the following:

(i) The corporate headquarters are in the United States;

(1i) The firm has filed corporate and employment tax returns in
the United States for a minimum of two years (if required), has filed
state and federal income tax returns (if required) for 2 years, and
has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management
positions.]

* % % % %



SUBPART 36.2—SPECIAL ASPECTS OF CONTRACTING FOR CONSTRUCTION

* * *x % %

236.274 Construction in foreign countries.

[(a)] When a technical working agreement with a foreign government is required for a construction
contract— |

(a@[1]) Consider inviting the Army Office of the Chief of Engineers, or the Naval Facilities Engineering
Command to participate in the negotiations.

(b]2]) The agreement should, as feasible and where not otherwise provided for in other agreements,
cover all elements necessary for the construction that are required by laws, regulations, and

customs of the United States and the foreign government, including—
(#[i]) Acquisition of all necessary nights;
(2[ii]) Expeditious, duty-free importation of labor, material, and equipment;
(3[iii]) Payment of taxes applicable to contractors, personnel, materials, and equipment;

(4[iv]) Applicability of workers' compensation and other labor laws to citizens of the United
States, the host country, and other countries;

(3[v]) Provision of utility services;
(6[vi]) Disposition of surplus matenals and equipment;
(#[vii]) Handling of claims and litigation; and

(¥[viii]) Resolution of any other foreseeable problems which can appropriately be included in
the agreement.

[(b) In accordance with Section 112 of Public Law 104-32 and similar sections in subsequent military
construction appropriations acts, military construction contracts that are estimated to exceed
$1,000,000 and are to be performed in the United States territories and possessions in the Pacific and
on Kwajalein Atoll or in countries bordering the Arabian Gulf shall be awarded only to United States
firms, unless the lowest responsive and responsible bid from a United States firm exceeds the lowest

responsive and responsible bid of a foreign contractor by more than 20 percent.

* % % % %

SUBPART 236.5—CONTRACT CLAUSES

236.570 Additional provisions and clauses.

* X % % %

[(c) Use the provision at 252.236-70XX, Overseas Military Construction - Preference for United
States Firms, in military construction contracts that are estimated to exceed $1,000,000 and are to be
performed in the United States territories and possessions in the Pacific and on Kwajalein Atoll or in

countries bordering the Arabian Gulf.]
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% % % % %

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

% % % & %

[252.236-70XX Overseas Military Construction - Preference for United States Firms.
As prescribed in 236.570(c), use the following provision:

OVERSEAS MILITARY CONSTRUCTION - PREFERENCE FOR
UNITED STATES FIRMS (DATE)

(a) Definition.
“United States firm,” as used in this provision, means a firm incorporated in the United States
that complies with the following:
(i) The corporate headquarters are in the United States;
(i) The firm has filed corporate and employment tax returns in the United States for a
minimum of two years (if required), has filed state and federal income tax returns (if required)
for 2 years, and has paid any taxes due as a result of these filings; and

(iii) The firm employs United States citizens in key management positions.

(b) Evaluation. Offers from firms which do not qualify as United States firms will be evaluated
by adding 20 percent to the offer.]

is, is not a United

(c) Status. The offeror shall check the appropriate box. The offeror
States firm.

(End of provision)]
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DFARS Case 96-D329
Restriction on MILCON Overseas A-E Contracts

PART 225—FOREIGN ACQUISITION

% %k % % %

SUBPART 225.70—AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER
STATUTORY RESTRICTIONS ON FOREIGN PURCHASES|ACQUISITION]

225.7004 Reserved: {Restriction on machine tools and powered and non-powered valves deleted by

96-D023} [Restriction on overseas architect-engineer services.
For restriction on award to foreign firms of architect-engineer contracts to be performed in
Japan, any NATO member country, or in countries bordering the Arabian Gulf, see 236.602-70.}

% % % % %

PART 236—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS

%* % % % %

SUBPART 236.6—ARCHITECT-ENGINEER SERVICES

* k k %k %k

236.602 Selection of firms for architect-engineer contracts.

x ¥ ¥ & %

236.602-70  Restriction on award of overseas A-E contracts to foreign firms.

[In accordance with Section 111 of Public Law 104-32 and similar sections in subsequent military
construction appropriations acts, architect-engineer contracts funded by military construction that
are estimated to exceed $500,000 and are to be performed in Japan, any NATO member country, or
in countries bordering the Arabian Gulf shall be awarded only to United States firms or to joint

ventures of United States and host nation firms.

% % % % %
236.609-70 Optionfor-supervision-and-inspection-services|Additional provisions and clauses).

(a)[(1)] Use the clause at 252.236-7009, Option for Supervision and Inspection Services, in
solicitations and contracts for A-E services when—

(#[i]) The contract will be fixed price; and
(2[ii]) Supervision and inspection services by the A-E may be required during construction.

(b[2]) Include the scope of such services in Appendix A of the contract.



[(b) Use the provision 252.236-70YY, Overseas Architect-Engineer Services - Restriction to United
States Firms, in architect-engineer contracts that are estimated to exceed $500,000 and are to be
performed in Japan, any NATO member country, or in countries bordering the Arabian Gulf)]

* % % % %

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* % % % %

[252.236-70YY Overseas Architect-Engineer Services - Restriction to United States Firms.
As prescribed in 236. 609-70(b), use the following provision:

OVERSEAS ARCHITECT-ENGINEER SERVICES - RESTRICTION TO
UNITED STATES FIRMS (DATE)

(a) Definition.
“United States firm,” as used in this provision, means a firm incorporated in the United States

that complies with the following:
(i) The corporate headquarters are in the United States;
(ii) The firm has filed corporate and employment tax returns in the United States for a

minimum of two years (if required), has filed state and federal income tax returns (if required)
for 2 years, and has paid any taxes due as a result of these filings; and
(iii) The firm employs United States citizens in key management positions.

(b) Restriction. Military construction appropriations acts restrict award of this contract to a
United States firm or a joint venture of United States and host nation firms.

(¢) Status. The offeror confirms, by submission of this offer, that it is a United States firm or a joint
venture of United States firms and host nation firms.

(End of provision)]
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Pub. L. 104-32 (FY 96 Military Construction Appropriations Act)

SEC. 111. None of the funds appropriated in Military Construction
Appropriations Acts may be obligated for architect and engineer
contracts estimated by the Government to exceed $500,000 for
projects to be accomplished in Japan, in any NATO member country,
or in countries bordering the Arabian Gulf, unless such contracts
are awarded to United States firms or United States firms in joint
venture with host nation firms.

SEC. 112. None of the funds appropriated in Military Construction
Appropriations Acts for military construction in the United States
territories and possessions in the Pacific and on Kwajalein Atoll,
or in countries bordering the Arabian Gulif, may be used to award
any contract estimated by the Government to exceed $1,000,000 to a
foreign contractor: [Italic->] Provided, [<-Italic] That this
section shall not be applicable to contract awards for which the
lowest responsive and responsible bid of a United States contractor
exceeds the lowest responsive and responsible bid of a foreign
contractor by greater than 20 per centum.
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RS Cites 225.70, 236.102, 236.274, |
236570, 252.236

Construction

percent preference for {J.S. firms on all contracts es‘umated by the Government to exceed
$1,000,000 for military construction projects in the U.S. territories and possessions in the
Pacific and on Kwajalein Atoll, or in countries bordering the Arabian Gulf. An interim rule

| was published for public comment (62 FR 2856), with comments due on or before March 18,
1 1997.

One public comment was received from the Associated General Contractor’s of
America (AGC) (TAB A). AGC is concerned that the 20 percent bid preference provided for
| in Section 112 represents a change of existing policy without adequate opportunity for public |
comment. Prior policy on construction in the Arabian Gulf Area had limited competition and
| award to United States firms, if competition were adequate. However, the statutory
restriction takes precedence over prior policy, and Congress is not required to obtain public

| comment when imposing statutory restrictions.

AGC also inquired verbally as to the location of the “Arabian Gulf,” and whether we

| meant the Persian Gulf or the Arabian Sea. Since the Gulf War, the Government now
| generally uses the term “Arabian Gulf” to identify the Guif bordered by Saudi Arabia, Oman, |
| United Arab Emirates, Qatar, Bahrain, Kuwait, Iraq, and Iran (TAB B).




NTRACTORS OF AMERICA
1957 E Street, N.W. ® Washington, D.C. 20006 e (202) 393-2040 » FAX (202) 347-4004

March 13, 1997

(b)(6)

Defense Acquisition Regulations Council
PDUSD (A&T) DP (DAR)

IMD 3D139, 3062 Defense

Pentagon

Washington, D.C. 20301-3062

Dear ®)©)

On behalf of the Associated General Contractors of America (AGC), I am writing with
regard to DFARS Case 96-D328 and the request for comments in the January 17, 1997 E

Register regarding the implementation of Section 112 of the Fiscal Year 1997 Military
Construction Appropriations Act (P.L. 104-196). AGC 1s a national trade association of more
than 33,000 construction industry firms including 7,500 of the nation's leading general

contracting companies.

AGC has for many years strongly supported bid preferences for U.S. contractors on
overseas military construction projects. In that general sense, we welcome the provision of
Section 112 that provides for a preference for United States firms on all contracts exceeding $1

million for military construction projects in the U.S. territories and possessions in the Pacific, on

Kwajalein Atoll and in countries bordening the Arabian Gulf.

AGC is concerned, however, that application of the 20 percent bid preference provided

for in Section 112 to military construction projects "in countries bordering the Arabian Gulf"

may represent a change of existing policy without adequate opportunity for public comment.

Since 1980, bidding for military construction projects over $5 million in the Indian
Preference" (see attachment) which provides that, on projects in this area, "If competition is

adequate, the competition and award will be limited to United States firms". This preference also
provides that, under certain conditions, host country firms are permitted to participate in projects

covered by the preference.

In the attached letter of November 24, 1980 to the Chairman of the Senate Armed
Services Military Construction Subcommittee, Deputy Assistant Secretary of Defense Perry
Fliakas - referring to the construction of facilities in the Indian Ocean/Persian Gulf region -

THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS

ersian Gulf region has been subject to the provisions of the "Indian Ocean/Persian Gulf

1€ F
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stated that "To construct these facilities, the Department of Defense needs a construction
capability that is dependable, technically proficient, and responsive to United States requirements
and interests. Only United States firms, using United States citizens in key supervisory
positions, which are not susceptible to influence or pressures from foreign governments can meet
this need in this area of the world".

AGC i1s 1n strong agreement with the arguments in Deputy Assistant Secretary Fliakas'
letter in favor of using only U.S. contractors on military construction projects in the Indian

Ocean/Persian Gulf region and would oppose any change in the Indian Ocean/Persian Gulf
Preference which would open bidding on such projects to foreign firms.

AGC respectfully requests that AGC's views on this matter be considered in the
implementation of Section 112 of the FY 97 Military Construction Appropriations Act.

Thank you for your consideration.

Sincerely,

Director
International Construction Division

Afttachment
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ronorable Gary W. Hart

Cazirmzan, Suwbcommittee on Militem
Cowsuracbion a1d Stockpiles

Cormittee on Atmsd Services

United States Senate

VWashington, D.C. 20510

Dear Mr. Chairmn:

Tne Senate and House reports on the Fiscal Year 1981 Military Construction

JAuthorization Bill noted various problems encountered by the United States
construction industry relative to construction in the Indian

Gull region.

ine Departrent of Defense 1s. also aware of these conditions and shares the
concerns of the committees in this regerd. Because the national interests

of the Unlted States are so0 inextricably linked to the volatlle and unstable
Indian Ocean/Persian Gulf region, extencive construction of local operational
facilities 1s needed to support the Rapld Deployment Force concept and to
irprove the operationzl readiness levele of our forces in the area. To con-
struct these facllities, the Department of Defense needs a construction capa-
billity that is dependable techMCclly proficient, and responsive to United
otates regulirements and interests Only United S‘t.ates

otates citizens in Key supervisory positims Whid'x are not susceptible to
influence or pressures f'I‘Om foreipn goverrments can meet this need in this
area of the world. '

artment of Lefense has developed a construction policy
which pmﬁdes {for preference to United States {irms to ensure and maintain
an Arerican construction capability in the Indian Ocearv/Persian Gulf are
The policy which will be implemented by our construction agents is pmvided
as an enclosure. We believe that this policy meets the needs of the Depart-
ment of Defense with respect to construztion in the Indian Ocean/ ereim Gulf

area and also addresses the concems of e Congressional - A
letter similar to this is also belng furnd TIEnN . of the Subecomn-
. mittee on Installations and Facilities, (o Services, House

- ©of Representatives.

| Sincerely,

sdgned

Ferrv J. Fliakas
Deputy Assistant Secretary of Defense
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